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ISTUES PRESENTED FOR REVIEW 


The issues vresented for review in this case are: 


I. Whether the district court erred lin denying 
appellant's motion to dismiss indictment for want eof a sveedy 


trial. | 
| 


II. Whether the district court erred in denying 


appellant's motion to suppress identification testimony. 
| 
| 


This case was previously before this court on an 


appeal from a ruling by the district court granting a motion 
| 


to suppress identification testimony. This court granted the 


government's motion for summary remand on March 10, 126°. 
| 


(U. S. Appeals D. C. No. 22,597) 


REFERENCES TO RULINGS 


The hearing 2nd denial of both rulings referred to in 


the Iscuec Presented for Review are recorded in the @istrict 


court's certificate of »roceedings for November 3, 


The renewal of such motions and their denial appears 
V 


at H. Tr. 148-149, November 5, 196°. 


Reference to the Trial Transcript will be given as "D. Tr, 
(date); H. Tr. (date)" or "W. Tr. (date) inasmuch 
as three different court reporters, Duschaine, Horning and 
Watson, recorded the proceedings. 


STATEMENT OF THE CASE 
I. Jurisdictional ttatement 


Appellant was indicted on May 228, 1967, charged in 
one count with the crime of robbery in violation of 22 D. C. Code 
2901, said offense having allegedly occurred on or about March 25, 
1968. Appellant was tried and convicted in the United States. 
District Court for the District of Columbia after trial before 

| ; 

jury on November 3, 4, and 5, 1969. On January 16, 1970, nee 
received a 3 - 10 year sentence. 

Appellant's application for leave to prosecute this 
appeal without prepayment of costs was granted by the district 
court on January 19, 1970. Jurisdiction to review the judgment 


| 
below is vested in this Court by Title 28, U.¢°.C. §12°1. 


II. Nature of the Case 


Aa 


It is uncontroverted that the Miles Long Sandwich Shop 


located at 2031 Benning Road, N. E., washington. D. C. was rabbed 
by a single individual at approximately 11:45 o.m. on March 35, 
1968. Appellant together with one Lee washington was arrested by 
officers of the Metropolitan Police Department on the street in 


the vicinity of “th Street and New York Avenue at approximately 


12:05 a.m. on Merch 26, 1968 as the result of a police radio 
broadcast as to the robbery (D. Tr. 395, 11/4/69; W. Tr. 22, 
10/30/68). A handful of currency and a white slip of paper 
identified thereon as a Miles Long Tandwich Shop petty cash 
form, were taken from the pocket of appellant's clothing during 


a search conducted at the time of arrest. (D. Tr. 10 and 40, 


11/4/69). It was stipulated that the automobile in which appellant 


and Washington were riding when apprehended matched the radio 
lookout concerning the Miles Long Sandwich Shop robbery. (D. Tr. 33, 
11/4/69). 

Promptly after the arrest appellant and Washington were 
placed in separate police vans and driven back to the Miles Long 
Sandwich Shoo. (D. Tr. 43, 11/4/55). Avopellant was identified as 
the robber. (D. Tr. 25, 11/4/69). 

Prosecutive action was in two phases. Lee Washington 
was severea@ from the case on October 30, 1968. A hearing was 
held on a motion to suppress identification (W. Tr. 3, 10/30/68). 
The motion was granted and the government elected to take an + 
immediate appeal (W. Tr. 53, 10/31/68). The decision of the * 
district court is reported at 294 F. Supp. 286 (D.D.C., 1968) . 

On February 7, 1969, the district court held a hearing 


on the government's motion to reconsider and vacate order suppres- 


sing identification testimony. The court indicated it would 
-4- 


grant the government's motion once the case =o remanded from 
| 

the Court of Appeals (W. Tr. 78, 2/7/69). Thereafter, on 

April 9, 1965, the case was called for trial and the case was 
dismissed when the government failed to ee to try the cease 
(W. Tr. 32, 4/9/69). This concluded prosecutive action under” 
Criminal No. 774-68. 

After appellant had been reindictea |for the same crime 


(Criminal No. $98-69) motions to dismiss for want of a speedy 


trial an@ to suppress identification were heard and denied on 


November 3, 1969 (Certificate of Proceedings 11/3/69) . The case 


was thereafter tried on November 4 and 5, 1969, and, after appel- 
lant's motions had been renewed and denied (H. Tr. 148-149, 
11/5/69), appellant was found guilty (H. Tr. 153, 11/5/68) . 

The government's case at trial consisted of five wit- 
nesses. Ellis Levy, Treasurer of Miles Long dandwich chop 
testified as to the amount of the shortage in the cash eee 
after the robbery and identified the petty cash voucher form An 
Miles Long property (D. Tr. 11-13, 11/4/69). Mrs. Beauford 
Harvey, a Miles Long employee on duty at the time of the robhery 
testified as to the circumstances of the robbery ana the identifi-~ 
cation of appellant when he was returned to the Sandwich Shop in 


: 
a police van (D. Tr. 20-30, 11/4/59). The testimony of Thomas J. 


5S - 


Casem, a Metropolitan Police Department officer, related to the 
arrest of appellant and Lee Washington and the recovery of see 
ané the petty cash voucher from appellant (D. Tr. 36-46, 11/4/69). 
Lee Washington. testified he had driven appellant to the vicinity 


of Miles Long Sandwich Shop on March 25, 1°68; that appellant..got 


out of the automobile, but Washington did not see where he wefit or 


what he dia@. When appellant returned to the automobile, Washington 


Grove until he and appellant were arrested. Washington also kesti- 
fied he did not know that a robbery had occurred at Miles Long and 
that appellant said nothing to him about his activities while out 
of the automobile (D. Tr. 48-59, 11/4/69). 

Mrs.| Ruby Jean Best, another Miles Long Sandwich Shop 
employee who witnessed the robbery, generally correborated the 
testimony of Mrs. Harvey. Mrs. Best previously testified at 
hearing held outside the presence of the jury at the conclusion of 


which the court ruled that she had by clear and convincing evidence 


demonstrated that her ability to make identification is predicated 


ae 


upon what heppened and what she witnessed at the time of the inci- 
dent in question. (H. Tr. 142, 11/5/69). Mrs. Best testified 
only as to her identification of defendant while he was in the 


' 


sandwich shop (H. Tr. 144-148, 11/5/69). 


The appellant was the only defense witness. He testified 
| 


, | i S 
that he had stopped at 2 gas station next door to Miles Long to 


make a televhone call; that while there he saw a man place a bag 


in some nearby bushes; that he retrieved the bag, saw that it 
| 


contained money and put it in his pocket. He denied perpetrating 


the robbery (D. Tr. 68-69, 11/4/69). 


ARGUMENT 
I 

The district court should have granted 

appellant's motion to dismiss the in- 

Gictment for want of 2 speedy trial. 

“speedy disposition of criminal cases is desirable. 
United States v. Healy, S¢ 5. Ct. 553 (1964). While a defendant 
cannot complain of a delay caused by himself, he is entitled to 
a trial es soon as reasonably possible. Shepherd v. United 
States, 163 F.2d 974 (1947) and United States v. Graham, 2389 


F.2d 352 (1961). A delay of a few months between arrest or indict- 


ment and trial is not so unreasonable per se as to amount to a 


denial of the right to a speedy trial. Reece v. United States, 


337 F.2a@ 852 (1964) and Hardy v. United States, 343 F.2d 233 ; 
(1964). On the other hand a delay of one year was justified be- 
cause of a pressing need for the government to locate an impgrtant 
witness who had disappeared. United states v. Kaufman, 311 F.2d 
695 (1963). 

Appellant here was arrested on March 25, 1968. He was 
finally brough to trial over a year later on April 9, 1969, at 
which time the indictment was dismissed because government counse! 


did not appear to try the case. The government then reindicted 


appellant whe was brought to trial a second tine on November 3, 


1969, over 1S months from the time of arrest. Even though it ~may 


be argued that the delay of over a year in first bringing appellant 


to trial was justified, he was certainly entitled to be tried at 


that time. Further delay of nearly five months caused solely by 


the government's negligence did, we contend, deprive appellant of 


his right to a speedy trial. 


| 
II 
The district court should have granted 


defense motion to suppress identifica- 
tion testimony. 


While the language of the Supreme Court in United States 


v. Wade, 388 U. 3. 218 (1967), holding that a post indictment lineup 
— : 

is a critical stage of prosecution at which the defendant is en- 

titled to the assistance of counsel, is broad, Mr. Justice Brennan 


| 
who spoke for the Court in Wede again speaking jfor the Court in 


Stovall v. Denno, 388 U. S. 293 (1967) decided the same date as 
Wade said in reference to Wade at page 1971, "We have, therefore, 
concluded that the confrontation is a seritical stage’ and that 
counsel is required at all confrontations." (Emphasis supplied) . 
In Gilbert v. State of California, 388 U. S. 263 (1967), 


the Court ruled testimony that witnesses had identified defendant 


at an illegal lineup was inadmissible per se. (In instant case a 
| 


witness, Mrs. Harvey, was permitted to testify at length as £9 her 
identification of appellant following the robbery while he ap 
custody in a police van outside the Miles Long Sandwich Shop (D. 
Tr. 21-29, 11/4/5S). Whether this was an illegal lineup thus 
excluding the testimony under Wade-Gilbert or whether this vidlated 
appellant's right of due process must depend on the totality of 
circumstances. As the Court said in Stovall at page 1972, "The 
practice of showing suspects singly to persons for the se of 
identification, and not as part of a lineup, has been widely con- 
demned. However, a claimed violation of due process of law ip the 
conduct of a confrontation depends on the totality of the cireum- 
stances surrounding it, and the record in the present case reveals 
5 


that the showing of Stovall to Mrs. Behrendt in an immediate hos- 


pital confrontation was imperative." (Emphasis supplied.) 


In 3tovall petitioner brought federal habeas corpus 


proceeding collaterally attacking a state criminal conviction for 


¢ 


alleged constitutional errors in the admission of tainted identi- 

fication evidence. 
Stovall was arrested on the afternoon of August 24,°1961, 

for the stabbing murder of one Dr. Paul Behrandt which occurred 


about midnight, August 23, 1961. In the course of stabbing and 


killing Dr. Behrendt, Stovall also assaulted Mrs. Behrendt, 
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knocking her down and stabbing her eleven eee An arraignment 
was held promptly efter Stovall's arrest but wae) costporied until 
he could retain counsete 

Mrs. Behrendt was hospitalized for nee surgery to 
save her life. On August 25, the day after her surgery and with- 
out affording petitioner time to retain counsel ithe police took 
Stovall to Mrs. Behrendt's hospital room. stovall was hand- 
cuffed, was in the presence of five police officers and two 
members of the District Attorney's staff. stovall was the only 
Negro in the room. Mrs. Behrendt identified stovall at that con- 
frontation. 

After dismissing Stovall's pencentions regarding retro- 
activity of Wade and Gilbert doctrines, the supreme Court turned 


to consideration of Stovall's claim that the confrontation in’ the 


hospital room was so unnecessarily suggestive and conducive to 


irreparable mistaken identification that he was denied due process 


of law. 


The Court of Appeals had previously stated, 355 F.2d at 


page 735, ". . . the police have to deal with situations as ‘they 
fina them and act expeditiously in light of emergencies which 


| 
confront them. Here was the only person in the world who copld 


possibly exonerate Stovall . . . No one knew how long Mrs. Behrendt 


aos 


might live. Faced with the responsibility of identifying the 
attacker, with the need for immediate action and with the knowledge 
that Mrs. Behrendt could not visit the jail, the police followed 
the only feasible procedure and took stovall to the hospital room. 
Under these circumstances, the usual police station line-up, which 
Stovall now argues he should have had, was out of the question." 

In his concurring opinion Chief Judge Lumbard stated, 

355 F.2d at page 740, "The type of emergency facing the montion is 
relevant to the cuestion of whether the show-up procedure was so 
unfair as to amount to a denial of due process." 

The denial of Stovall's due process contention was a 
clearly predicated on the Supreme Court's reliance on the eae 
of circumstances rationale. Mrs. Behrendt was the only eye witness; 
Mrs. Behrendt had been grieviously injured in the affray which had 
taken her husband's life; Mrs. Behrendt had undergone major surgery; 
and, in the words of the Court of Appeals, "No one knew how 
long Mrs. Behrendt might live." Clearly there was a police emer- 
gency. Clearly that emergency was relevant to the need for ones 


identification. Because of these considerations the Court stated 


that "the usual police line-up . . . was out of the question.” 


The: courts have generally followed this imperative need 


thesis in considering confrontations in the absence of counsel. 


= Tees 


| 
| 
In Rivers v. United “tates, 400 F.2d 935 (1968), the. 


confrontation took place a short time after the victim had been 


shot and while he was in an ambulance being transported from one 


hospital to another, the defendant having been brought to the 
scene in custody of police officers. The Fifth Circuit remanded 
for a new trial unless the trial judge was able to find the error 
harmless beyond a reasonable doubt and that the in-court identifi- 


cation was not testimonially related to the confrontation and was 


either harmless error or arrived at independent of the primary 


illegality and was untainted by it. | 
| 


In Commonwealth v. Bumpus, 238 NE 2d 343 (Mass. 1968) 


an eyewitness to a burglary promptly informed the police ON 
arrested a suspect and returned him immediately [to the crime scene 
for identification. The court distinguished che case in its ences 
‘ 
from Wade and affirmed the conviction. | 
| AS 


This circuit has, of course, considered this problemi 
in Russell v. United tates, 408 F.2d 1280 (1969). Kinnard was 
then on appeal and the Court in a footnote to Russell at page 1282, 


quoted from the decision of the district court éxcluding on the 
| 


scene identification in that case. Kinnard was 


remanded to the 


| : 
district court after the decision in Russell was handed down. 


The reported facts in Russell chow that a 4:39 a.m. 


burglary of a vending machine in a shoe shine shop was immediately 


reporte@ to the police who »romotly arrested the defendant in the 
vicinity, returned him to the scene of the crime where he was 
identified by the sole witness. 

While ‘observing that "the Language of Wade would thus 
seem to encompass prompt on-the-scene identifications,” the court 
noted they do not fall within the holding of Wade or Gilbert as 
“the confrontations disapproved in these cases were dost indict- 
ment Lineups.” The Circuit Court continued by saying: 


“timilarly, though it spoke in broad terms, 
the Court was evidently focusing orimarily 
on the routine lineup and show-up procedures 
employed by the police to obtain evidence 
for use at trial. The Court was concerned 
both to enhance the fairness of such proce- 
@ures and to expose to judge and jury any 
elements of unfairness or unreliability 
which might attend them. In these typical 
cases, where counsel had been retained and 
time was not a factor it could find no 
substantial countervailing policy consid- 
erations * * * against the recuirement of the 
presence of counsel. 


"The present case, however, involves 
an immediate on-the-scene confrontation at 
5 o'clock in the morning when there would 
necessarily be a long delay in summoning 
appellant's counsel, or a substitute counsel, 
to observe a formal lineup. ‘uch delay 
may not only cause the detention of an 


innocent suspect; it may 2lso diminish’ the 
reliability of any identification obtained, 
thus defeating a principal. purvose of the 
counsel requirement." 


In a footnote to this part of the opinion the Court 


| 
"We wish to make clear that the holding of 
this case approves only those on-the-scene 
identifications which occur within minutes 
of the witnessed crime." (Citations epee: ) 


The Court then went on to say: 


"Unauestionably, confrontations in which a 
single suspect is viewed in the custody of the 
police are highly suggestive. Whatever the 
volice actually say to the viewer, it must be 
apparent to him that they think they have 
caught the villain. Doubtless a man seen in 
handcuffs or through the grill of a police 
wagon looks more like a crook than the! same man 
standing at ease and at liberty. There may 
also be unconscious or overt pressures on the 
witness to cooperate with the volice by con- 
firming their suspicions. And the viewer may 
have been emotionally unsettled by ERS experi- 
ence of the fresh offense.” 


Balancing these ereoments the eninien Goes up the 
more certain identification likely to result from prompt con-- 
frontations. The court concluded, “with some hesitation" that 
Wade did not recuire exclusion of testimony as to the identifi- 

| 


cation. Likewise it was concluded that the confrontation was not 


so unnecessarily suggestive and conducive to irreparable mistaken 


| 
identification so as to constitute denial of due process of law. 


mS 


Because of the language in Wade and the hesitancy of 
the court in Russell it is submitted that the exception, permitting 


introduction of identification testimony as a result of confron- 


tations in the absence of counsel, should not be extended to the 


factual situation in Kinnard. Here the arrest was made - not in 
the vicinity of the crime - but many blocks away and in fact, at 
a site closer to police headouarters than to the Miles Long «= 
Sandwich Shop. ‘There could be little doubt in the minds of the 
arresting officers that they had taken the right men into custody. 
Not only did the descriptions closely match those of the volice 
lookout, but thé automobile in which the men were riding at the 
time matched the make and description and had the exact license 
plate number as noted in the police broadeast. The police, on 
searching Kinnard, found a large sum of money in his pocket and 
a petty cash voucher identified as a Miles Long Sandwich Nes 
form. This was not a case where there was only one possible 
witness - there were at least six. 

Thus, there was no emergency situation which could 
possibly have justified the police failure to proceed in a normal 
manner by taking those arrested to police headquarters and there- 


after conducting a lineup under Wade-Gilbert safeguards. 


Not only does appellant mntend that the trial court's 
ruling deprived him of Wade-Gilbert rights to counsel, but that 
in addition, the summary, suggestive eye-witness Ler onctOn at 
the scene of the crime denied him due process rights. 

The test under Stovall is whether, under the totality 
of circumstances the identification procedures denrived the 
defendant of due process of law. In construing this muestion in 
United states v. Washington, 292 F. Supp. 2%4 (1968), the United 
States District Court for the District of columbia stated, at 

| 
page 287, "This Court adovts, as it has done on prior occasions, 
the due process formula articulated in Simmons v. United States, 
390 U. :. 377 (1968), whether the identification procedure was so 
impermissibly suggestive as to give rise to a very substantial 
likelihood of irreparable misidentification." The Court in 
Washington then went on to state that if such 9 due process viola- 
tion were found the dispositional principles delineated in Wade 


ane Gilbert should be applied analogously in accord with the holding 


of United “tates District Court of Appeals for the District of 


Columbia in Wright v. United States, 40¢ F.2d 1256 (1968). This 
——— | - 


application requires the Court to mnsider whether "by clear and 


convincing evidence that the in-court identifications were based 
| 


upon observation of the suspect other than the tainted identification. 


~ 15) = 


The trial court, after a fashion, anpliecd these tests. 
First the triel court (H. Tr. prxge 142) ruled that " .. . by 
clear and wmnvincing evidence the witness has demonstrated that 
her ability to make identification is predicated upon what nate 
pened and what she witnessed at the time of the incident in question, 
and for that reason the court will permit her to testify in this 

You may bring in the jury." Moments later the court in- 

@icated, at the government's recuest for a Stovall violation 
ruling, that the court saw no violation. Neither counsel argued 
the Stovall -mestion. 

Thus, some nineteen months after the robbery incident; 


nineteen months after the government's two eye witnesses had 


allegedly observed the defendant for several minutes time, the 


Court ruled that by clear and mnvincing evidence the government's 


chief eyewitness, Mrs. Best, made her identification based om. 
observations which occurred at the time of the robbery incident. 
Appellant contends that that ruling was erroncous. The 
error complained of here is predicated on appellant's contention 
that under all the circumstances present in this case it cent 
possible that the two witnesses (Mrs. Harvey and Mrs. Best) ¢ould 
remove from their minds their recollection of observing Kinnard 


€ 


in the police paddy wagon - and that, in fact, after a nineteen- 


month lapse witnesses who had seen a robber but for a few moments 
| 
~ 4 
("long enough to get the money" as Mrs. Harvey put it (D. Tr. (page 


13) and within 30 to 40 minutes thereafter were asked to view’ the 


defendant as he sat alone in a police paddy wagon could not pos- 


sibly state with certainty which observation was controlling. The 


identification confrontation was certainly suggestive - defendant 


| 
Kinnard was hanecuffed and he was alone in the paddy wagon. The 


other man arrested by the police, Washington, was in a separate 


paddy wagon. The volice had talked with witnesses at the Miles Long 
| 


Sandwich Shop and they knew that the witnesses had seen only one 


man; yet, they did not even try to inject the least element of 
| 


fairness into the confrontation. There was nod "pick the robber 


from two or more suspects" - it was a “can you identify this man” 


situation. That the situation was not so suggestive of guilt as 
to be fatally prejudicial is hard to conceive. The defendant, 
was quite obviously in police custody; he was alone; he was = 
a police paddy wagon and he was handcuffed. The average citizen 
would be entitled to make the reasonable inference that a person 


so situated had done something wrong. 
| 

But suggestivity did mt end with defendant's physical 

situation. On cross examination by. defense counsel Mrs. Harvey, 


| 
one of the government's two eyewitnesses indicated that when 
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witnesses left the Miles Long Sandwich Shop at police remuest to 
look at the men in the two paddy wagons the entire group neomen 
to say in one voice, "that's the man." Mrs. Harvey indicated 
that she did not say it first but that everyone seemed to be 
saying it together. Her exact testimony in this regard on cross 
examination by defense counsel (D. Tr. vages 23 - 25) was: 

Q. Mrs. Harvey, when you went out to the wagon to make the 
identification, were you accompanied by anyone? 

A. No. I Known the person myself. No, I know his face 
when I saw him myself. 

Q. Mrs. Harvey, that is not responsive to my cuestion. I 
asked you if anyone was with you when you went out -- 

A. When I went out, all the girls in the store left out 
together, even the man and his wife involved went out. All of 
us left out and went out of the store. 

Q. How many would that be? 

A. It would be the two girls and the man and his wife and 


the other customer in the store and myself and the police. 


Q. That includes the man and his wife were the customers? 


A. That is right, the man and his wife were customers.” 
And the other two girls? 
Yes, and the policemen went out there too. 
That would include Yvonne? 
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No, I didn't see Yvonne out there. 
Who was the other person? You were one of the girls 
and Mrs. Best was the other one? 
The man and his wife and another RS, 
| 


And another customer? 


That is right. 


Did you hear any of them say anything 'when they saw this 


mam in the back of the wagon? 


A. You could hear a voice say, that is the man, that is the 
| 
man. I was saying it too, that is the man. | 


Q. Was it sort of in concert, everyhody talking at one time? 


A. Yes, they was just in voice here. 


Q. You don't remember who was saying $e, what was said at 
first or anything of that sort? 
A. No but when all -- 

You s2id it at him first? 


No, I don't know who said it first, but I know I know 


the man when I saw him. 


Q. Did you identify the first man you saw or the second? 


A. I identified the first man we saw. 


Q. I take it they were not together? 


A. No, there was two wagons. 


=~  S 


) 


Mrs. Harvey's testimony makes it clear that all the*: 


occupants, employees and customers alike, left the shop together 
to view the defendant - everyone seemed to be talking in ponerse 
and Mrs. Harvey was unable to state who made the first identifica- 
tion. No doubt the witnesses were excited and in that state of 
mind there is every possibility that the sound of one or more 
voices saying "that's the man" supplied that degree of suggestion 
necessary to discourage any dissent. 

The mass nature of the identification (six persons from 
the store plus ithe police) was bound to contribute just that much 
more to the unfairness of the identification procedure as to prosce 
that element of suggestivity which raises a very substantial 


chance of an irreparable misidentification. ys 

The factual situation also distinguishes Kinnard from 
a more recent ruling of this circuit in United States v. Wilson, 
U. 3. App. D.C. No. 23,282, May 20, 1970. In Wilson the identifi- 
cation at the crime scene took place about ten minutes after the 
holdup. Even though the court in Wilson adhered to its decision 
permitting prompt on-the-scene confrontations, one aspect of the 
identification caused concern leading the court to say: 

"It appears probable from the record that at 

least to some extent the two victims were 


together when they identified appellant as 
the assailant. If it is feasible for each 
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witness, victim or otherwise, to stand alone 
when askea@ to make the identification, aye or 
nay, this is the course that should be followed. 
While the benefit of a prompt on-the-scene 
confrontation makes acceptable the necessary 
suggestiveness of presentation of a single 
subject (a “showup"), there is ordinarily no 
need for the additional element of suggestive- 
ness of identification made at the same time 
by two or more witnesses in each other's com- 
pany. However, that particular point was not 
focused at trial, and the pertinent facts are 
by no means clear." 


In Kinnard the facts are clear that the arrest took 
Place many blocks away from the crime scene and Mrs. Harvey's testi- 
mony pointed up the suggestivity of six eenesses leaving the 
sandwich shop to view the persons arrested and more than one 


voice saying in concert "that is the man." 


: | 
As to the nature of the error here, this court said in 


Russell at page 1281 "Impressive as was the government's case, 
however, it was not so overwhelming as to render a Wade or Stovall 


ee - 
violation harmless error under the stringent standard set by 


Chapman v. California." And as the U. S. Supreme Court noted 
| 


in Chapman v. California, 386 U. S. 18, 87 S. Ct. 824 (1967), 


at page 828 "An error in admitting plainly relevant aid which 
: 


possibly influenced the jury adversely to a litigant cannot, — 
under Fahey [Fahey v. State of Connecticut, 375 U. Ss. 85 (1963)]}, 


be conceived of as harmless error * * * * “There is little, if any, 
| 


difference between our statement in Fahey v. State of Connecticut 


about 'whether there is a reasonable possibility that the eyinence 

complained of might have contributed to the conviction’ and re- 

quiring the beneficiary of a constitutional error to prove beyond 

@ reasonable doubt that the error complained of did not contri- 

bute to the verdict obtained. We, therefore, do no more than 

adhere to the meaning of our Fahey case when we hold, as we now 

do, that before a federal constitutional error can be held harmless, 

the court must be able to declare a belief that it was harmless 

beyond a reasonable doubt." : 

CONCLUSION 

Based on the foregoing, it is requested that the judgment 


of conviction entered by the District Court be set aside. 
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